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Summary of the Law

The Massachusetts Legislature recently amended G.L. c.131, s.80A, with the passage of “An

Act Relative to Foothold Traps and Certain Other Devices.” This new law became effective on

July 21, 2000, and makes it easier for applicants to alleviate threats caused by beaver and '
muskrat-related flooding.

Any person may apply to the Board of Health for an emergency permit to immediately alleviate a
threat to human health and safety from beaver or muskrat-related activity. The law includes a
list of activities, summarized here, that may constitute a threat to human health and safety. (See
enclosed copy of the new law for a complete list).

» Beaver or muskrat occupancy of a public water supply (the Department of Environmental
Protection (DEP) must make this determination);

* Beaver or muskrat-caused flooding of drinking water wells, well fields, pumping stations,
sewage beds, septic systems, sewage pumping stations, public or private ways, driveways,
railways, airport minways or taxi-ways, electrical, gas, communication, or other public utility
structures or facilities;

» Beaver or muskrat-caused flooding affecting the public use of hospitals, emergency clinics,
nursing homes, homes for the elderly, fire stations, hazardous waste, incineration, or resource
recovery facilities, or other facilities where flooding may result in the release of hazardous or
noxious materials;

* Damage (gnawing, chewing, entering or other damage) to electric or gas facilities,
transmission or distribution equipment, cable, alarm systems, or facilities, caused by beavers
or muskrat;

* Beaver or muskrat-caused flooding or structural instability on the applicant’s property, if it
poses an imminent threat of substantial property damage or income loss of the following
types: flooding of residential, commercial, or industrial facilities; flooding of or access to
commercial agricultural lands which prevents normal agricultural practices from being
conducted; reduction in the production of an agricultural crop caused by flooding or
compromised structural stability of commercial agricultural lands; and flooding of residential

This infermation is available in alternate formal by calfing our APA Coordinator at (617) 574-6872.

DEP on the World Wide Web: Ettp:.'fwww.staze ma.us/dep
ﬁ Printed on Recycled Paper



Page 2

lands in which the Board of Health, its chair or agent or the state or federal department of
health has determined a threat to health and safety exists.

If the Board of Health determines that such a threat exists, the Board of Health shall
immediately issue an emergency permit to alleviate the threat. The permit is valid for ten days.
In some cases, the applicant may apply to the Board of Health for two additional ten-day permits.
(See the new law for details). If denied, the applicant may appeal to the Massachusetts
Department of Public Health (DPH) for a determination as to the existence of the threat. The
Massachusetts DPH will be sending out written guidance to the municipal Boards of Health to
help them implement the law.

The Board of Health permit authorizes the applicant to remedy the threat in one of three ways:

1) use of conibear or box or cage-type traps (subject to Massachusetts Division of Fisheries and
Wildlife (DF&W) but not Conservation Commission regulation); 2) breaching of dams, dikes,
bogs or berms, subject to determinations and conditions of Conservation Commissions; or 3) use
of any nonlethal management or water-flow devices, subject to determinations and conditions of
Conservation Commissions.

The applicant “in conjunction with the Board of Health” may apply to the DF&W for a 30-day
extension permit. If the extension is granted, the DF&W shall develop, with the assistance of the
applicant, the Board of Health, and the Conservation Commission, a plan to abate the beaver or
muskrat problem using alternative, nonlethal management technigues in combination with water-
flow devices, subject to Conservation Commission determinations and conditions. The plan may
mnclude box and cage type-traps, if necessary, subject to all applicable permitting requirements,
including, but not limited to, any permits required by the DF&W.

Beaver and muskrat-related problems that are determined by the Board of Health to not
constitute threats to public health and safety under this new law may still be addressed with
assistance and approval from DF&W pursuant to regulations at 321 CMR 2.08. Any permits
issued by DF&W that allow an alteration to a wetland resource area, for either long term
management purposes or beaver related problems that do not constitute a threat to public health,
are still subject to the determinations and conditions of the Conservation Commissions.

G.L ¢ 131, 5. 80A and the Wetlands Protection Act.

The Legislature recognized that Conservation Commissions have always had an important role to
play in solving beaver and muskrat problems, and it specifically emphasized that breaching and
other water management proposals are subject to “determinations and conditions” of
Conservation Commissions pursuant to the Wetlands Protection Act (G.L. c.131, s.40). Still, the
Legislature placed responsibility for declaring a beaver or muskrat-related “threat to human
health and safety” squarely with Boards of Health rather than with Commissions. Commissions,
therefore, should not second-guess Boards of Health as to the existence of these threats.
Commissions can, however, ask as many questions as necessary to ascertain the exact nature,
scope, and magnitude of the threat, as well as the details of the proposed remedy, in order to
impose conditions that will protect the interests of the Wetlands Protection Act. Commissions
should work towards solutions that will alleviate immediate threats while protecting wetlands
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interests to the greatest extent possible. Close cooperation with applicants and Boards of Health
will be essential in achieving this goal.

‘Resource areas likely to be altered by a dam breaching or water management proposal include
banks, freshwater wetlands, land under water bodies, land subject to flooding, and riverfront
areas. ‘The interests served by these resource areas include: protection of public and private
water supplies; protection of groundwater supplies; flood control; storm damage prevention;
prevention of pollution; protection of fisheries; protection of wildlife habitat; and less likely,
protection of land containing shellfish.

In order to properly condition the proposed work under either an Emergency Certification or
Orders of Conditions, Commissions should become familiar with the site. A site inspection is an
important part of the process. A site inspection that includes not only the site with the alleged
problem, but also the property on which the dam is located, will be necessary. Although the
Commission has the right-of entry on an applicant’s property, be sure to seek permission from all
property owners, because in many cases, the landowner with flooding problems may not be the
owner of the dam. The nearest DF&W District Office may be able to provide assistance and
information concerning site inspections, particularly at chronic problem sites.

If an Emergency Certification is to be issued, (see below “Recommended Process™ for gnidance
on the use of Emergency Certifications versus Orders of Conditions), the Commission should
require that the threat caused by beaver or muskrat be described with as much specificity as
possible, and condition the activity to limit the alterations to the minimum necessary to abate the
immediate public health threat and safeguard the interests protected by the Wetlands Protection
Act and regulations. DEP_recommends that the Emergency Certification be used to handle most
of these cases. Any additional alterations beyond that necessary to abate the immediate public
health threat require a follow-up Notice of Intent filing. The Request for Emergency
Certification should include flood elevations, if known, and at least a general description of the
frequency and duration of flooding. Commissions should request specific information on the
technique proposed to remedy the threat, including construction and maintenance methods,
predicted impact on water levels both up and downstream, and a preliminary analysis of wetland
Interests that may be impacted.

If a Notice of Intent is required to abate the immediate public health threat or for additional work
beyond that specifically authorized in an Emergency Certification, the Conservation
Commissions should require the same information listed above under Emergency Certifications
and seck answers to the following questions. How long has the beaver dam been in existence,
and what 1s its size and condition? Has it recently been expanded or otherwise altered? How
well developed is the pond and/or wetland system behind the dam? Is there evidence of recent
water level increases? What are conditions like downstream? What is the potential for flooding
or erosion with the proposed remedy? What are the impacts on wildlife habitat, both upstream
and downstream, of the proposed remedy? Would rare or endangered species be impacted?
Would a water-flow device or limited breach alleviate the immediate threat, without causing
undue impacts? Commissions may request that the applicant provide an analysis of optimum
water levels that would alleviate the immediate flooding problem while allowing the
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dam/pond/wetland system to remain essentially intact. Commissions should condition the
proposed activities to safeguard the interests protected by the Wetlands Protection Act.

Potential Solutions

Two common solutions to eliminate flooding associated with beavers and muskrat activities
which require review by conservation commissions include: installation of water flow devices or
the breaching of dam structures.

If properly constructed, the installation of a water flow device provides an effective long-term
measure for controlling flooding. Technical guidance on the use of water flow devices has been
provided by the Division of Fisheries and Wildlife (DF&W) in a booklet entitled, “The Use of
Water Flow Devices in Addressing Flooding Problems Caused by Beaver in Massachusetts.”
(see enclosed copy). This booklet provides an excellent summary of beaver control techniques,
outlining the pros and cons of each. DEP recommends that Commission members read this
manual in 1ts entirety, and keep it handy as a reference guide. Please note, though, that the
permitting summary on page 3 is now out-of-date because of the new law. In addition, please
note that since this booklet was published, additional types of water control devices have entered
the market and may prove effective in a wider range of circumstances. For additional
information on water level control devices, please contact your local DE&W District Office
(DF&W District phone numbers are listed in the water flow devices booklet).

The DF&W booklet contains practical recommendations that can be used as conditions and made
part of either an Emergency Certification or Orders of Conditions for the installation of water
level control devices. For example, the booklet recommends specific maintenance intervals and
measures for some of the water flow devices; these could be turned into conditions to ensure the
devices function as intended. If limited breaching is approved, the booklet provides suggestions
for timing (breach in the morning, as beavers are most active at night) and recommendations for
hand and mechanical methods. These recommendations also could be turned into conditions.

An alternative to installing water flow devices to control water level is to breach a beaver dam.
DEFE&W has also developed guidance entitled “Issuing Breach Permits” (see attached) which
discuss issues to be considered when designing plans to breach a dam. The dam breach guidance
reviews the types of breaches that are generally appropriate to minimize flooding impacts or
changes in hydrology up or downstream of the breach location, and to protect wildlife habitat
located in wetland jurisdictional areas. Breaching has generally not been recommended by
DF&W during the winter and spring months, when beaver kits are born. Conservation
Commissions should adhere to these DF&W guidelines, and include special conditions in the
Emergency Certification or Order of Conditions specifying the size of the breach approved and
controlling the release of water to minimize downstream flooding. The DF&W guidance entitled
“Issuing Breach Permits” contains suggested special conditions to limit flooding impacts from
sudden release of water from a breached beaver dam, and recormnmendations that can be made

into conditions. For additional information on breaching, please contact your local DF&W
District Office.
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Recommended Process

The new law is silent as to how Conservation Commissions are to impose “determinations and
conditions” under the Wetlands Protection Act. Nonetheless, the legislation clearly conveys a
sense of urgency in dealing with these problems by directing Boards of Health to act
“immediately” to issue emergency permits. Board of Health permits are valid for only ten days.

It is recommended that Boards of Health and Conservation Commissions take steps to establish a
mutually agreeable process to handle beaver related filings, including appropriate notification to
both the Board of Health and Conservation Commission, what information should be included
in both applications, and a schedule for actions, given that a public health threat may exist. In
communities with good working relationships between municipal boards, the Board of Health
may agree to send applicants to the Conservation Commission for input prior to issuing an
emergency permit, or will at least solicit input from the Commission concurrently. However, in
many cases, applicants will seek their permits from the Board of Health prior to dealing with the
Conservation Commission, and the Commission will then be forced to respond quickly.
Commissions should therefore be prepared for an increase in requests for Emergency
Certification under the Wetlands Regulations at 310 CMR 10.06. DEP believes that Emergency
Certifications can be used effectively in this situation, provided the work authorized is limited to
abating the immediate emergency and alleviating the specific beaver or muskrat-related threat.
Emergency Certifications are appropriate for handling short-term, limited measures, such as the
installation of temporary or small water flow devices, or the authorization of a limited breach.

Longer term projects, such as those which exceed the time authorized by the Board of Health and
require plans developed as part of the DF&W 30-day extension permit, or activities beyond those
necessary to abate the immediate public health threat, are better handled through a routine Notice
of Intent filing. In addition, major projects such as full breaching of a well-established dam,
which will result in long-term impacts to established wetlands, should be handled through a
Notice of Intent and Order of Conditions. Proposals to alleviate beaver and muskrat-related
problems that are not determined by the Board of Health to be threats to public health and safety
under this new law should also continue to be handled through the Notice of Intent process.

Projects that require a Notice of Intent require the associated Wetlands Filing Fee. DEP
recommends that Category 2 (water level variations - $250) be used in situations where water
flow devices or very limited breaches are proposed. Category 4 (dam, sluiceway, tidegate
(safety work - $725) can be used for proposals that seek to dramatically alter and/or fully breach
an existing dam.

DEP does not recommend using the Request for Determination process to handle beaver and
muskrat flooding, as it is unlikely that the work proposed will occur solely in the buffer zone,
and 1t 1s likely that the work will impact wetland resource areas.
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Issuing Emergency Certifications

Emergency Certifications to abate the immediate public health threat may be issued for up to 30
days. DEP recommends that Emergency Certifications be issued to coincide with the ten-day
Board of Health permit (which may be extended for two ten-day extensions). The Commission
can make the extensions automatic (triggered by Board of Health extensions): or, if the
Commission really has the time and energy, it can conduct a separate review for each extension.

The Conservation Commissions must only allow the minimum necessary work to abate the
immediate public health threat. This could mean allowing the breaching or removal of a small
section of the top of the dam to drawdown the water in the pond up-gradient of the dam, or the
installation of a water flow device. Any drawdown allowed should be conditioned to occur
gradually, to avoid sudden downstream flooding from the breached dam.

To comport with the wetlands Emergency Certification language at 310 CMR 10.06(1), Boards
of Health should not only authorize the remedial work, but should order that the work be done.
Even if a Board of Health does not use the word “order” in its emergency permits, Conservation
Commissions are not precluded from issuing Emergency Certifications. The new legislation
sends a strong and explicit message that beaver and muskrat-caused threats to human health and
safety should be remedied much more quickly than the routine Notice of Intent process. The
legislation directs Boards of Health to issue emergency permits immediately upon finding of a
threat, and sets up ten-day timelines to alleviate these threats. These actions fall within the
framework and scope of the  wetlands Emergency Certification provisions at 310 CMR 10.06.

As part of the Emergency Certification process, Conservation Commissions retain the option of
requesting an after-the-fact or follow-up Notice of Intent filing. The submittal of an NOI will be
most useful if long-term solutions need to be analyzed, or if short-term measures implemented
under an Emergency Certification do not performn as expected. Emergency Certifications can,
and should, be conditioned to protect wetland interests. Each Emergency Certification should
specifically describe the work to be done as well as the goal to be achieved (e.g. lower water
level by I foot to elevation 36 to eliminate flooding of First Street at intersection with Beaver
Brook).

All Emergency Certifications should be conditioned to ensure that the Commission is not
granting any property rights or authorizing trespass. Often, the applicant with a flooding
problem 1s not the owner of the property upon which the dam is located.

DEP has developed an Emergency Certification Form that ay be used in these cases as well as
other situations requiring emergency action. A copy of this new form is enclosed in this packet
and will be available on the internet at hitp://www state.ma.us/dep. The Emergency Certification
Form includes general conditions that mirror those in the standard Orders of Conditions form.

Special Conditions for either Emergency Certifications and Orders of Conditions
Emergency Certifications and Orders of Conditions, issued to abate an immediate public health

threat or for long-term management of beaver related problems, should contain special
conditions to prevent sudden flooding impacts from breached dams, changes in hydrology, and
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alterations to wildlife habitat Jocated in wetland resource areas, including beaver habitat. Please
refer to the DF&W guidance referenced above entitled “Issuing Breach Permits” and “The Use
of Water Flow Devices in Addressing Flooding Problems Caused by Beavers in Massachusetts.”

DEP recommends that the Boards of Health and Conservation Commissions send each other
their written decisions on any beaver or muskrat threat related applications. Copies of the
Emergency Certification must be sent to the DEP Regional Office, Wetlands Section. DF&W
has requested that all Emergency Certifications or Orders of Conditions issued by Conservation
Commissions to alleviate beaver and muskrat-related problems be sent to them at:

Fur Bearer Project Leader
Massachusetis Division of Fisheries & Wildlife
Wildlife Section
Field Headquarters
1 Rabbait Hill Road
Westborough, MA 01581

A simplified process and shortened timeframe for DEP’s review of Emergency Certifications on
appeal is set forth at 310 CMR 10.06(5).

For more information on the recommended process for permitting under the Wetlands Protection
Act and regulations, please contact the appropriate regional DEP Wetlands Circuit Rider or
wetlands program. There contacts are NERO: Michael Abell at 978-661-7811 or Gillian Davies
at 978-661-7812; CERO: Nancy Reed at 508-767-2781; WERO: Susan Gillan at 413-755-2147
or Terry Eucker at 413-755-2144; SERO: Carlos Fragata at 508-946-2885, or contact Thomas
Maguire in the Boston office at 617-292-5602. We encourage you to discuss novel and or
controversial cases with your regional Circuit Rider, and welcome your feedback and comments
on this guidance.

Beaverguidance.doc 02-01-041



310 CMR: DEPARTMENT OF ENVIRONMENTAL PROTECTION

10.05: continued

10.06: Emergencies

Commentary

310 CMR 10.05{10), which provides that the Commissioner may waive the application of
one or more of the regulations an the basis of overriding public benefit is intended to be
employed only in rare and unusuai cases. The provision authorizing a variance request directly
to the Corunissioner for projects on land within more than one city or town is intended to apply
to projecis that involve functionally related work in several contiguous towns {eg,
tmnsportahon and energy transmission facilities) and to provide for a single uniform
n concerning alternative locations and the other variance criteria,

12/20/02

(1) Any person requesting permission to do an emergency pro roject shall specify why the project
is necessary for the provection of the health or safety of the cinzens of the Commonwealth and
what agency of the Commonweaith or subdivision thereof is to perform the projeci or has
ordered the project to be performed. If the project is certified to be an emergency by the
conservation commission or the Commissioner, the certification shall include a description of the
work which is to be allowed and shall not include work beyond that necessary to abate the
emergency. A site inspection shall be made prior to certification.

(2) Anemergency certification shall be issued only for the protection of public health or safety.

{(3) The time limitation for performance of emergency work shall not exceed 30 days, or 60
days for Immediate Response Actions approved by the Bureau of Waste Site Cleanup (BWSC)
of the Department of Environmental Protection in accordance with the provisions of 310 CMR
40,0410, unless written approval of the Commissioner is obtained.

(4) A copy of an emergency certification shall be sent to the Department when itis issued by a
conservation commission, and to the conservation commission when it is issued by the
Department.

3) The Department may, on its own motion or at the request of any person, teview: an
emergency certification issued by a conservation commission and any work pemmitted
thereunder; a denial by a conservation commission of a request for emergency certification; or
the failure by a conservation commission to act within 24 hours of a request for emergency
certification. Such review shall not operate to stay the work permitted by the emergency
certification unless the Department specifically so orders. The Department's review shall be
conducted within seven days of: issnance by a conservation commission of the emergency
certification; denial by a conservation commission of the emergency certification; or fallure by a
conservation commission to act within 24 hours of a request for emergency cedtification. If
certification was improperty granted, or the work altowed thereunder is excessive or notrequired
to protect the health and safety of citizens of the Commonwealth, the Department may revoke
the emergency certification, condition the work permitted thereunder, or take such other action
as it deems appropriate.

(6) Agricultural Emergencies
{a) Notwithstanding the provisions of 310 CMR 10.06(1) through {4}, any person may
undertake work for the emergency agricultural activities described in 310 CMR 10.06{6)(2)
when necessary to:
1, eliminate an imminent threat to land in agricultural use;
2. restore land in agricultural use that has been damaged due to a storm or other sudden,
unforeseen event; or
'3, provide an emergency agricultural water source when the existing agriculnral water
source suddenly and unforeseeably has been rendered unusable or unavailable.

310 CMR - 351
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